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1.0 Purpose 


This policy has been developed to help provide a common and shared understanding of North East Lincolnshire Clinical Commissioning Group (NELCCG) commitments in relation to patient choice and resource allocation.
The policy aims to: 
· Inform robust and consistent care package decisions for NEL CCG

· Ensure that there is consistency across all adults and services that individuals are offered 

· The CCG achieves value for money in its purchasing of services for NHS Continuing Healthcare (“CHC”) individuals

· Help health care providers understand how they can most effectively work with NEL CCG. 

This policy aims to detail the legal requirements and agreed course of action in locating care settings which meet the individual’s reasonable clinical needs, the CCG’s requirement for value for money and to accommodate individual requests as far as reasonably possible.
Whilst improving quality and consistency of care, this policy is intended to assist the CCG to make decisions about the most clinically appropriate care packages for individuals in a robust way and thus improve financial management at the CCG.
This policy applies to adults aged 18 years and over.  A separate process is in place for children and young people under the age of 18 years. 
1.1 In carrying out its functions the CCG is also committed to having due regard to the public section equality duty of the Equality Act 2010 to eliminate discrimination, harassment, victimisation and foster good relations.
2.0 Equality Statement
In applying this policy, the CCG will have due regard for the need to eliminate unlawful discrimination, promote equality of opportunity, and provide for good relations between people of diverse groups, in particular on the grounds of the following characteristics protected by the Equality Act (2010); age, disability, sex, gender reassignment, marriage and civil partnership, pregnancy and maternity, race, religion or belief, and sexual orientation, in addition to offending background, trade union membership, or any other personal characteristic. An equality impact assessment can be accessed here.

3.0 Bribery Act 2010 

The CCG follows good NHS business practice as outlined in the Business Conduct Policy and has robust controls in place to prevent bribery.

Under the Bribery Act 2010, it is a criminal offence to:
·    Bribe another person by offering, promising or giving a financial or other advantage to induce them to perform improperly a relevant function or activity, or as a reward for already having done so; and 

·    Be bribed by another person by requesting, agreeing to receive or accepting a financial or other advantage with the intention that a relevant function or activity would then be performed improperly, or as a reward for having already done so.

Due consideration has been given to the Bribery Act 2010 in the development of this policy document and consistent application of this policy will mitigate bribery in relation to relocation assistance.

Anyone with concerns or reasonably held suspicions about potentially fraudulent activity or practice should refer to the Local Anti-Fraud and 
Corruption Policy and contact the Local Counter Fraud Specialist.
4.0 Identification of need
4.1 Where an individual is eligible for CHC, NEL CCG agrees to commission a package of care which meets the individual’s reasonable healthcare needs.  

4.2 The individual’s care coordinator should discuss the proposed care package with the individual and their representative(s) (where the individual gives consent for such a discussion or where the individual lacks capacity) including where the service may be provided.  The CCG will seek to take into account any reasonable request from the individual and their representative(s) in making the decision about which package(s) to offer.  Individuals will not necessarily be provided with a care package in accordance with their first choice but will be offered a care package which meets their reasonable healthcare needs.

5.0 Provision
5.1 The CCG will endeavour to offer a reasonable choice of available providers to the service user.  Where there are a reasonable number of providers this may, for example, be an offer of three different care homes from the CCG’s preferred provider list (A preferred provider is one with which the CCG has a contract and is quality assured). Where CHC is to be offered in a care home and the individual declines all of the care homes proposed by the CCG, the individual can suggest a different care home provided it satisfies the following criteria:
5.1.1 The individual’s preferred care setting appears to the CCG to be suitable in relation to the individual’s clinical and social needs as assessed by the CCG  

5.1.2 The cost of making arrangements for the individual at their preferred care setting would not require the CCG to pay more than they would usually expect to pay having regard to the individual’s assessed needs (and having regard to the average value of care homes offered by the CCG and rejected by the individual)

5.1.3 The individual’s preferred care setting is available

5.1.4 The persons in charge of the preferred care setting are able to provide the required care to the individual subject to the CCG’s usual terms and conditions, having regard to the nature of the care setting, for providing the care setting for such a person for CHC

5.2 In the context of CHC, accommodation relates to care homes, the individual’s own home, or an appropriately registered care setting. The CCG will only fund services that are identified in the agreed care plan. Thus the CCG will not fund services such as hairdressing, clothing, rent, food or household bills (save in exceptional circumstances and unless identified in the care plan). 

5.3 To enable the individual to make an informed choice, the CCG will provide the individual with required relevant information to select an appropriate home. This may be in the form of leaflets from the care home providers.
6.0 CCG preferred providers
6.1 To assist the CCG in achieving consistent, equitable care, the CCG will endeavour to offer and place individuals with preferred providers. 

6.2 Where a preferred provider is not available to meet the individual’s reasonable requirements, the CCG may make a specific purchase and place the individual with another care provider who meets the individual’s needs. Where such an arrangement has been agreed the CCG reserves the right to move the individual to a suitable preferred provider when capacity becomes available, where this will provide a significant financial or clinical advantage to the CCG. For example, if an individual has a specific care need which cannot be catered for in available CCG preferred accommodation, the CCG will need to specifically commission accommodation for the individual, potentially through an individually negotiated agreement. The CCG should notify the individual and/or their representative(s) that they may be moved should a preferred provider subsequently have capacity.

6.3 Though all reasonable requests from individuals and their families will be considered, CCG’s are not obliged to accept requests from individuals for specific care homes or specific providers/agencies which have not been classified as preferred providers. 

7.0 Location
The CCG will take account of the wishes expressed by individuals and their families when making decisions as to the location or locations of care packages to be offered to individuals to satisfy the obligations of the CCG to provide CHC.
7.1 Home care package
7.1.1 The CCG acknowledges that many individuals with complex healthcare needs wish to remain in their own homes, with a package of support provided to the individual in their own homes.  Where an individual or their representative(s) express such a desire, the CCG will investigate to determine whether it is clinically feasible and within the duties of the CCG to provide a sustainable package of NHS CHC for an individual in their own home.  

7.1.2 Costs of home care packages can be constrained where family members are willing and able to provide elements of care to an individual without charge. Whilst family members are under no legal obligation to offer such care, the CCG will ask family members if they are prepared to do so and, if they agree, the CCG is entitled to assume that family members will provide the agreed level of support in designing any home care package.

7.1.3 The CCG will take account of the following non exhaustive list when considering any request for home care packages:

· The care can be delivered safely to the individual without undue risk to them, family members or staff tasked to provide the care.  Safety will be determined by formal risk assessment which will be undertaken by an identified professional. The risk assessment will consider the availability of equipment, suitably skilled carers and the appropriateness of the environment, and the acceptance of any identified risks where plans to minimise such a risk can be put in place which are agreed by the individual, care providers and CCG;

· The patient’s GP should be consulted and be in agreement that care delivery at home is safe and that they can provide the necessary primary medical support;

· It is the individual’s preferred choice;

· The suitability of alternative arrangements;

· The extent of the patient’s needs;

· The willingness and ability of family/informal carers to provide elements of care where this is a necessary part of the care plan and the agreement of those persons to the care plan

· Provision of contingency if the care provider fails to or is unable to get to the individual.

7.1.4 In an attempt to balance these different interests, the CCG may be prepared to support a clinically sustainable package of NHS CHC which keeps an individual in their own home where the anticipated cost to the CCG is in line with the Ethical and Pragmatic decision making Policy. 
7.1.5 In line with this Policy the CCG has a duty to ensure cost effectiveness of services and will give consideration to the total cost of the provision or package of care/services for the individual. This approach is to enable the CCG to meet healthcare needs in line with Policy.

7.1.6 Where the CCG decides to offer home care to a patient, the patient’s home becomes the member of staff’s place of work. Employee safety is an important consideration in home care packages. The patient’s home must be a reasonably safe environment to work and deliver care to the patient. This includes cleanliness of the environment, and interactions between the individual, family/carer and the employee.
7.2 Care home package
7.2.1 Through discussions with the individual, or their representative(s), location requests will be accommodated as much as reasonably possible, and in accordance with this policy, for example, proximity to relatives. Location requests within the United Kingdom will be subject to fulfilment of the criteria described in section 3.1 of this policy.

7.2.2 If a care home that was not originally offered is requested by the individual, the CCG will accept the individual’s selection providing it complies with the criteria set out in section 3.1 of this policy. 

7.2.3 The CCG understands that individuals may want to be located near specific places to stay in the local community and enable family and friends to visit easily. To accommodate this, where the CCG’s preferred available care homes are not within a reasonable travelling distance, the CCG may choose to make a specific purchase for that individual to enable them to be accommodated in their preferred area where the anticipated cost to the CCG is not more than the available CCG preferred accommodation unless there are exceptional circumstances.  Where such an arrangement has been agreed, the CCG reserves the right to subsequently move the individual to a suitable preferred provider where this will provide a significant financial advantage to the CCG.

7.2.4 Reasonable travelling distance will be based on a case by case assessment of an individual’s circumstance, and will take into account factors such as ability of family and friends to visit, which may include public transport links, mobility of the family and friends and so on.

7.2.5 If an individual or their representative(s) exercise patient choice (ensuring MCA 2005 compliance) and select a care home in another area, the CCG will consider placing the patient there and, if they do place the patient the responsibility for commissioning between different CCG’s will be decided in accordance with DH guidance.

8.0 Capability
8.1 The accommodation offered by the CCG and ultimately selected by the individual must meet the reasonable clinical and social care needs of the individual as agreed by the CCG.  However, as with all services provided by the NHS, the CCG cannot give a commitment that it will provide a service to meet every clinical and social care need identified in an assessment.  It is lawful for the CCG to determine that some clinical and social care needs will not be met as part of the CHC package.

8.2 The CCG will not be prepared to fund care at a care home or through a domiciliary care package which the CCG determines is unable to satisfy the individual’s reasonable identified care needs.

8.3 To ensure that individuals are placed in the correct environment to have their CHC needs completely met, the individual cannot exercise patient choice to select a care setting which is unable to satisfy the identified care needs. The CCG will work with the individual to identify an appropriate care setting.

8.4 The CCG recognises that an individual’s clinical and social care needs may change over time.  Due to developments or improvements in an individual’s condition their needs may change to an extent that the care package requires adjusting. These altered requirements will be identified through the review process described in section 11.0. If the existing care environment is unable to provide the level of care identified by the reviewed CHC assessment, the CCG may need to offer a change of accommodation, where that offer is refused, section 9.3 below will apply.

9.0 Care package ‘top-ups’

9.1 The individual or their representative(s) have the right to enter into discussions with any care provider to supplement the care package, over and above the package of care that has been agreed to be provided by the CCG. Any such costs arising out of any such agreement must be funded by the individual or through third party funding.  These costs may relate to:
9.1.1 Additional non-healthcare services to the individual. For example hairdressing, provision of a larger room (through choice), en-suite, or enhanced TV packages.

9.1.2 Additional healthcare services to the individual, outside of the services the CCG has agreed to provide as part of the CHC package. These types of services may include things such as chiropractor appointments or additional physiotherapy sessions. The CCG will satisfy itself that these services do not constitute any part of the CHC identified need.

9.2 The decision to purchase additional private care services to supplement a CHC package must be entirely voluntary for the individual. The provision of the CHC package must not be contingent on or dependent on the individual or their representative(s) agreeing to fund any additional services. This means that the care home must be able to deliver the assessed CHC needs to the individual, without the package being supplemented by other services as described in 7.1 of this policy.

9.3 Any funding provided by the individual for private services should not contribute towards costs of the healthcare need that the CCG has agreed to fund. Similarly, CHC funding should not in any way subsidise any private service that an individual chooses outside of the identified care plan.

9.4 Where an individual is funding additional healthcare or non-healthcare services, the associated costs to the individual must be explicitly stated and set out in a separate agreement. If the individual chooses to hold a contract for the provision of these services, it should be clear that the additional payments are not to cover any care provision which is funded by the CCG. 

9.5 In order to ensure that there is no confusion between the NHS and privately funded services, the CCG will enter into a legally binding contract with the selected care provider which details the provision by the care home of a defined level of health and social care to the individual. This will expressly be independent of any arrangement between the care provider and the individual or their representative(s) and will be expressed to continue notwithstanding the termination of any arrangements made between the individual and the care provider.  Any payments made by the individual under a contract with the care provider for additional services cannot be made under the CCG contract.

9.6 If the individual or their representative(s) for any reason decides that they no longer wish to fund the additional services supplementing the care package, the CCG will not assume responsibility for funding those additional services.

9.7 Where the CCG is aware of additional services being provided to the individual privately, the CCG will satisfy itself that they do not constitute any part of the assessed care package. 
10.0 Availability
10.1 To enable individuals to receive the correct care promptly, individuals will be accommodated in available care homes as soon as possible. If an individual’s first choice accommodation from the CCG’s preferred provider range is not available, they will be encouraged to consider other CCG preferred providers to ensure placement as soon as possible. 

10.2 If the individual requests care at a care home which is currently unavailable, and is unwilling to be placed in an available care home, there are several options available to the CCG:

10.2.1 Temporary placement of the individual in an alternative care setting until the preferred care home is available. For example alternative care home or respite care;

10.2.2 The individual may choose to go to their own or a relative’s home without the assessed care package until the preferred care home is available;

10.2.3 The CCG may choose to provide home care until the preferred care home is available, cost implications to the CCG must be considered. This will be in accordance with the section 5.1.4 in this policy.

10.3 If the individual’s representative(s) are delaying placement in a care home due to non-availability of a preferred home, and the individual does not have the mental capacity to give decisions themselves, the CCG reserves the right to apply to the Court of Protection for an Order that it is lawful to move the individual to an appropriate home.

10.4 If the CCG accommodates an individual in a care setting that is more expensive than the standard cost due to, either availability in the market, or the ability of the CCG to commission at the standard cost, the additional cost will be funded by the CCG. Where such an arrangement has been agreed the CCG reserves the right to move the individual to a suitable preferred provider where this will provide a significant financial advantage to the CCG. The CCG should notify the individual and/or their representative(s) that they may be moved should a preferred provider subsequently have capacity.

11.0 Acceptance / Withdrawal of service
11.1 An individual is not obliged to accept a CHC package. Once an individual is eligible and offered CHC, and they choose not to accept the CHC package, the CCG may, in appropriate cases, take reasonable steps to make the individual aware that the Local Authority does not assume responsibility to provide care to the individual. The CCG will work with the patient to help them understand their available options.

11.2 Any decision to withdraw CHC from an individual will not normally be a unilateral decision.  The CCG will usually consult with the individual and Local Authority before removing any package.    

11.3 The NHS discharges its duty to individuals by making an offer of a suitable care package to individuals whether they choose to accept the offer.  The following are examples of how this can work in practice:

11.3.1 The CCG offers to discharge its duty by providing a package of services for an individual in one or more appropriate care settings, irrespective of whether this is the individual’s preferred location, and that offer is rejected by the individual;

11.3.2 The CCG offers to discharge its duty to an individual who, to date, has had a package of services in their own home by moving the individual to one or more appropriate care or nursing homes (since the costs of providing such care may be significantly less than providing care for an isolated individual) but that offer of a care home is rejected by the individual.

Either of the above circumstances may lead to a decision to withdraw services from the individual. 

11.4 Following a review, as described in section 11.0, the individual’s condition may have improved to an extent that they are no longer eligible for CHC funding for the package or professional assessment may determine that needs have changed therefore the care package provided may/will be reduced. In these circumstances, the CCG is obliged and has the right to cease funding or in some cases reduce the level of funding. This includes home care and care home care packages. In these cases the CCG will carry out a joint review with the Local Authority if it has been determined that the individual is no longer eligible for CHC:

11.4.1 The individual will be notified they may no longer be eligible for CHC; at this point the Local Authority has 28 days to review the individual’s requirements. In suitable cases, CCG funding for an individual’s care may be continued for 28 days where a Local Authority is undertaking such a review. 
11.4.2 If it has been identified by CHC assessment/review that a care package requires an increase or decrease in the care provided the individual will be notified. It is important to note that the CCG retains the right to increase or decrease any package of care following review.

11.4.3 Where there are disputes between the CCG and the Local Authority on care provision, the CCG will follow the Dispute Resolution protocol agreed with the Local Authority.
11.5 It may be appropriate for the CCG to remove CHC services where the situation presents a risk of danger, violence to or harassment of care staff who are delivering the package. The CCG would ensure that all avenues had been explored prior to taking this decision and anticipate this would be a last resort.

11.6 The CCG may also withdraw CHC where the clinical risks become too high; this can be identified through, or independently of the review process. Where CHC clinical risk has become too high in a home care setting, the CCG may choose to offer CHC in a care home setting. This may require a Best Interests Decision being taken to ensure the safety of an individual.

11.7 In the event that a decision is made that an individual is no longer eligible the CCG will consider whether to refer the case to the Local Authority for an assessment under s47 of the NHS and Community Care Act 1990.

12.0 Personal health budgets and direct payments 
12.1 Personal health budgets transfer the delivery of services but not the CCG’s commissioning function. A separate policy with regard to the operation of these budgets is in place.  This will explain where they are utilised and the terms of this policy (ie funding CHC requirements) still apply.

13.0 Continuing healthcare review 
13.1 A case review should be undertaken no later than three months after the initial eligibility decision, in order to reassess the individual’s care needs and eligibility for CHC, and to ensure that the individual’s reasonable needs are being met. Reviews should thereafter take place annually, as a minimum.

13.2 If the review demonstrates that the individual’s condition has improved to the extent that they no longer meet the eligibility criteria for a funded package of CHC, section 9.4 of this policy provides further detail.

13.3 The CHC review may identify an adjusted or decreased care need:

13.3.1 Where an individual is receiving home care, the CCG will consider the ability of the package to be delivered in the home environment, and also the cost effectiveness of this package in accordance with section 5.1 of this document. 

13.3.2 Where the individual is accommodated in a care home, the CCG will ensure that the care home is able and suitable to deliver this adjusted or decreased care need. 

· Where the care home is unable to meet this adjusted care need, the CCG will accommodate the individual in accordance with section 5.2 of this policy.

· Where there is a decreased need, the CCG will consider the cost effectiveness of the package to be delivered in the current care home, and may move the individual to a suitable alternative provider in accordance with section 5.2 of this policy.

13.4 The CHC review may identify an increased care need.

13.4.1 Where an individual is receiving home care, the CCG will consider the ability of the package to be delivered in the home environment, and also the cost effectiveness of this package in accordance with section 5.1 of this document. 

13.4.2 Where the individual is accommodated in a care home, the CCG will ensure that the care home can deliver this increased care need. Where the care home is unable to meet this increased care need, the CCG will accommodate the individual in accordance with section 5.2 of this policy.

14.0 Exceptional circumstances
14.1 In exceptional circumstances, the CCG would be prepared to consider funding provision where the anticipated cost to the CCG is more than the cost of the most cost effective care provision identified

14.2 In order to determine whether exceptional circumstances exist, a two-stage process will apply:
14.2.1
Are the individual’s needs significantly different to other individuals with the same or similar conditions? 
And
14.2.2
Will the individual benefit significantly more from the additional or alternative services than other individuals with the same or similar conditions would?
14.3 Exceptionality will be determined on a case by case basis and will require the agreement from the Risk and Quality Panel of the CCG taking into account the CCG’s Policy on Ethical and Pragmatic decision making in line with managing the sustainability and cost effectiveness of the proposal.
15.0  Capacity
15.1 If it considered that the individual does not have the mental capacity to give consent decisions should be made for the individual in accordance with the Mental Capacity Act 2005 and the associated Code of Practice (with a referral to the Court of Protection, where necessary).
15.2 A best interest decision should be taken in accordance with the Mental Capacity Act (MCA) and its Code of Practice.  Where necessary the CCG will appoint an independent Mental Capacity Advocate (IMCA) to support the individual in decision making in accordance with the Act.

15.3 Where a personal welfare deputy has been appoint by the Court of Protection under the MCA 2005 or a Lasting Power of Attorney with powers extending to healthcare decisions has been appointed, the CCG will consult with that person and obtain a decision from that appointed person on the preferred care option.

15.4 Where there is no health and welfare deputy or attorney the CCG will be the best interest decision maker.

15.5 Commissioning option decisions will be taken first and then a best interest decision can be made from amongst the options the CCG is prepared to fund.

15.6 Subject to the provisions of this policy and in order to assist the CCG in achieving consistent, equitable care, the CCG will endeavour to offer and place individuals with providers on the CGG’s approved lists.
16.0 Disagreement

16.1 Where there is a disagreement with an individual or their representative the CCG will aim to resolve the matter through the local dispute resolution process.  A patient or their representative are also entitled to lodge a complaint about the CCG’s decision using the NHS complaints process, and where local resolution has been exhausted individuals or their representatives can appeal to the Parliamentary Health Service Ombudsman.

17.0 Definitions
Individual
In the context of this policy the individual is the service user that has been assessed for and offered continuing healthcare, often referred to as the patient.

Representative(s) 
Representative(s) refers to the people or person that liaises between individuals and the CCG. The individual receiving healthcare may elect to have representative(s) act with them or on their behalf, or there may be representative(s) where the individual does not have the mental capacity to make independent decisions.
Representatives may be legal representatives, patient advocates, family, or other people who are interested in the individual’s wellbeing.

Where the individual has capacity, they must give consent for any representative to act on their behalf.

Provider
Provider refers to organisation which provides NHS continuing healthcare on behalf of the CCG.

Preferred providers
The CCG’s preferred care home providers are those who are fully compliant with the Quality Standards required by the CCG, and operate under the CCG’s terms and conditions either through a block contract or Framework Agreement.
These providers have been assessed and accepted by the CCG as being able to fulfil the continuing healthcare requirements of defined categories of individuals at an agreed cost, and have agreed to provide care to CHC individuals funded by the CCG when they have places available.   

Care coordinator
Care coordinator refers to the person who coordinates the assessment and care planning process. Care coordinators are usually the central point of contact with the individual. This maybe a continuing healthcare complex case nurse assessor or social worker.

18.0 Sources of guidance
· The National Framework for NHS Continuing Healthcare and NHS-funded Nursing Care -  November 2012 (revised)

· The NHS Continuing Healthcare (Responsibilities) Directions 2009

· Human Rights Act 1998  

· National Assistance Act 1948 (Choice of Accommodation) Directions 1992 (as amended)

· Guidance on: National Assistance Act 1948 (Choice of Accommodation) Directions 1992. National Assistance (Residential Accommodation) (Additional Payments and Assessment of Resources) (Amendment) (England) Regulations 2001

· Updated guidance on National Assistance Act 1948 (Choice of Accommodation) Directions 1992: Consultation outcome (14 October 2004)

· National Health Service Income Generation - Best practice: Revised guidance on income generation in the NHS (1 February 2006)

· National Health Service Act 2006 

· Who Pays? Establishing the Responsible Commissioner (August 2013)

· Relevant case law
· NELCCG Ethical and Pragmatic Decision Making Policy (2017)
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